
IN THE COURT OF THE DISTRICT JUDGE, SONITPUR 
AT TEZPUR

PRESENT : Sri A. Borthakur
District Judge 

                          Sonitpur, Tezpur

TITLE   SUIT (PROBATE) NO. 54 OF 2009  

   Sri Dipak Kumar Das    
Son of Late Indra Kanta Das
Resident of Majroumari
Mouza & PS - Dhekiajuli
District – Sonitpur, Assam       …       Petitioner - Plaintiff

 -VERSUS-

1. Smt. Lakhipriya Das
Wife of Late Indra Kanta Das
Resident of Majroumari
Mouza & PS - Dhekiajuli
District – Sonitpur, Assam       

2. Sri Jagadish Das
Son of Late Indra Kanta Das
Resident of Majroumari
Mouza & PS - Dhekiajuli
District – Sonitpur, Assam   

3.  Sri Ratul Das
Son of Late Indra Kanta Das
Resident of Majroumari
Mouza & PS - Dhekiajuli
District – Sonitpur, Assam    
   

4.  Smt. Surama Das
Daughter of Late Indra Kanta Das
Resident of Majroumari
Mouza & PS - Dhekiajuli
District – Sonitpur, Assam       

5. Bharat Baruah @ Bharat Das ( Since dead)
Son of Late Mahendra Koch
Resident of Majroumari
Mouza & PS - Dhekiajuli
District – Sonitpur, Assam   
( Causes represented by OP-defendant No.6)



  
 

6. Smt. Kanaklata Das
Daughter of Late Mahendra Koch
Resident of Majroumari
Mouza & PS - Dhekiajuli
District – Sonitpur, Assam   
( Represented the causes of OP-defendant No.5 )

7. Sri Tankeswar Das
S/o Late Mahendra Koch
Resident of Majroumari
Mouza & PS - Dhekiajuli
District – Sonitpur, Assam   

8. Smt. Basanti Saikia
D/o Late Mahendra Koch
W/o Sri Puspa Saikia
Resident of Majroumari
Mouza & PS - Dhekiajuli
District – Sonitpur, Assam   

9. Smt. Hemaprova Borah
D/o Late Mahendra Koch
W/o Sri Ramani Borah
Resident of Majroumari
Mouza & PS - Dhekiajuli
District – Sonitpur, Assam …            OP- Defendants

A  P  P  E  A  R  A  N  C  E   S

Sri Ashok Mahanta
Learned Advocate :           For the Petitioner-Plaintiff

     
Sri Heramba Kumar Sarmah
Learned Senior Advocate : For the OP-Defendant

Date of Argument : 18-12-2012

Date of Judgment :     21-12-2012
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J  U  D  G  M  E  N  T   

  This Title Suit (Probate) has been registered by order, 

dated  28-05-2009,  by  converting  the  Misc.(Probate)  Case  No. 

35/2001, instituted on 26-03-2001, under Section 276 of the Indian 

Succession Act praying to grant Probate in respect of a Will. 

 The facts, in brief, of the petitioner- plaintiff Sri Dipak 

Kumar Das is that, his uncle Jatin Das died, on 14-04-2000, at his 

residence  at  village  Majroumari,  under  Dhekiajuli  PS,  after 

protracted  illness.  The  said  Late  Jatin  Das  was  unmarried.  The 

deceased  and  his  heirs  was/are  Hindu,  governed  by  Dayabhaga 

School of Hindu Law. Before his death, the said deceased Jatin Das 

left a writing, dated 10-01-2000, as his Last Will and Testament, 

which was duly executed at Dhekiajuli, in presence of four attesting 

witnesses, in his sound mind and health and further, out of his free 

will  and  consent.  By  the  said  Last  Will,  dated  10-01-2000,  the 

deceased Jatin Das bequeathed and devised all  his movable  and 

immovable properties, described in the affidavit annexed with the 

plaint,  in  favour  of  the  petitioner-plaintiff  and  other  heirs  and 

successors  of  Late  Indra  Kanta  Das,  the  eldest  brother  of  the 

deceased Jatin Das and father of the petitioner-plaintiff. By the said 

Last  Will,  the  deceased  Jatin  Das,  further  empowered  Smt. 

Lakhipriya Das, mother of the petitioner-plaintiff,  to withdraw the 

sum of  money lying deposited in SB Account No. 6/9048 (S.B.I.), 

SB Account No.4478/26 (  U.Co. Bank), so as to liquidate all  his 

debts and dues. It has been averred in the plaint that the deceased 

Jatin Das, by his said Last Will, declared that the petitioner-plaintiff 

and the other beneficiaries of the Will, that is, the other heirs and 

successors of Late Indra Kanta Das, would become the sole owner of 

his all properties, estates and assets left, after his death and also 

appointed the petitioner-plaintiff  as the  sole  executor  of  the  said 

Last Will  and further,  authorised him to have the Probate of  the 

Will. The said deceased Jatin Das left behind the following heirs and 

near relatives, at the time of his death. 
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Name Relation Address

 

Hence, 

it is prayed to grant a Probate of the Will in respect of the estates 

and  properties  of  the  deceased  Jatin  Das,  under  the  Will, 

aforementioned, in favour of the petitioner-plaintiff. 

The  general  and  special  notices  were  duly  published 

and served on the OP-defendants. 
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1.  Smt. Lakhipriya Das
Wife of Late Indra Kanta Das

2. Sri Jagadish Das
Son of Late Indra Kanta Das

3.  Sri Ratul Das
Son of Late Indra Kanta Das

4.  Smt. Surama Das
D/o Late Indra Kanta Das 

5. Sri Dipak Kr. Das
Son of Late Indra Kanta Das

6. Bharat Baruah @ Bharat Das   (since 
dead during pendency of the suit)
Son of Late Mahendra Koch

7. Smt. Kanaklata Das
Daughter of Late Mahendra Koch

8 Sri Tankeswar Das
S/o Late Mahendra Koch

9. Smt. Basanti Saikia
D/o Late Mahendra Koch
W/o Sri Puspa Saikia

10.Smt. Hemaprova Borah
D/o Late Mahendra Koch
W/o Sri Ramani Borah

Eldest 
brother’s wife

Nephew

Nephew

Niece

Nephew-the 
petitioner

Brother

Sister

Brother

Sister

Sister

Vill – Majroumari
Mouza & PS - Dhekiajuli
District–Sonitpur, Assam    
   

-Do-

-Do-

-Do-

-Do-

-Do-

-Do-

-Do-

Vill – Lahabari
Mouza & PS - Dhekiajuli
District–Sonitpur, Assam    

Vill – Majroumari
Mouza & PS - Dhekiajuli
District–Sonitpur, Assam    



The OP-Defendant No.5, Bharat Baruah @ Bharat Das 

(since  dead)  had  contested  the  petition  u/s  276  of  the  Indian 

Succession Act,  1925 by filing a written statement,  dated 28-06-

2001 and accordingly, by order, dated 28-05-2009, the petition was 

directed to be registered as a Title Suit. 

 The OP-Defendant No.5, Bharat Baruah @ Bharat Das 

( since dead) contested the suit, on the grounds, inter-alia, that the 

deceased Jatin Das never executed any Will or codicil, dated 10-01-

2000, at Dhekiajuli, in favour of the petitioner-plaintiff, as stated ; 
that  the petitioner-plaintiff  never treated the deceased during his 

protracted  illness  till  his  death,  on  14-04-2000,  at  Majroumari 

village,  Dhekiajuli ;  Late Jatin Das never bequeathed his any part 

of movable or immovable properties, cash in bank, to the petitioner-

plaintiff  or any heirs and successors of Late Indra Kanta Das by 

executing any Will  and never empowered Smt. Lakhipriya Das to 

withdraw any sum from the bank accounts of the deceased  ; the 

deceased never appointed the petitioner-plaintiff as executor of the 

alleged  Will  and  never  declared  by  any  Will  that  the  petitioner-

plaintiff  and  other  beneficiaries,  that  is,  the  other  heirs  and 

successors of Late Indra Kanta Das would become the sole owners 

of his properties, movable and immovable, after his death ; that the 

descriptions  of  properties  and  their  values  are  not  properly 

mentioned in the petition / plaint and affidavit annexed therewith ; 
that the petitioner-plaintiff is not entitled under the Successions Act 

and in any other Law for  obtaining Probate in his favour on the 

basis of a forged and fraudulent Will. 

 With regard to the issue of abetment of the suit, it may 

be  mentioned  here  that  the  OP-defendants’  side  by  petition 

No.1174/06,  dated  20-12-2006,  apprised  the  Court  that  the 

contesting OP-defendant No.5 Bharat  Baruah @ Bharat Das died 

few days  ago  and accordingly,  prayed to  pass  a  direction to  the 

petitioner-plaintiff  for  necessary  steps.  However,  the  petitioner-

plaintiff  has not submitted any formal petition for substitution of 

the  legal  representatives  of  Late  Bharat  Baruah  @  Bharat  Das, 

aforementioned. However, keeping in consideration that the right to 

sue survived in the instant proceeding in favour of the other legal 

heirs, on record, including Kanaklata Das, the OP-defendant No.6, 

the sister of Late Jatin Das, and who is examined as DW-1 in this 
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proceeding  in  defence  of  the  causes  raised by  Bharat  Baruah @ 

Bharat Das (since dead),  the instant suit  is held not abetted,  on 

account of death of the said contesting OP-defendant No.5, Bharat 

Baruah @ Bharat Das, on 07-08-2005 under Order 22 Rule 4(3) of 

CPC, as contended in the petition No.1019, dated 18-10-2012, by 

the OP-defendant No.6, Smt. Kanaklata Das. 

It  has  been  stated  in  the  written  statement  that  the 

petitioner-plaintiff, his mother Lakhipriya Das and other heirs and 

successors of  Late Indra Kanta Das have been living in a Hindu 

Undivided  Family.  Smt.  Lakhipriya  Das  filed  a  petition  under 

Section  372  of  the  Indian  Succession  Act,  being  Misc  (S/C)  No. 

78/2000, on 16-06-2000, in respect of the debts and securities left 

by Late Jatin Das, stood dismissed for default, on 11-12-2000. In 

the said case, the petitioner stated in para 4 of the petition “That 
the  deceased  was  unmarried  and  he  died  intestate  after 
prolonged illness, on 14-04-2000.” In para 10 of the said petition, 

it was stated “That the deceased did not make any Will and no 
Letters of Administration or probate of any Will in respect of 
the estate of  the deceased has been taken or  applied for by 
anybody.”  Further, Smt. Lakhipriya Das in para 7 of the petition 

mentioned the names of her sons and daughter as next kin of Late 

Jatin Das and did not mention the name of the OP-defendants and 

other legal heirs, successors and near relatives of Late Jatin Das. It 

has been stated that Late Jatin Das before his death, on 14-04-

2000,  in  presence  of  his  heirs,  successors  including  the  OP-

defendant No.5 Bharat  Baruah @ Bharat  Das (  since dead )  and 

other villagers clearly stated that he had not executed any Will in 

favour  of  any  person,  in  respect  of  his  movable  and  immovable 

properties and that he declared that all his heirs shall be entitled for 

equal shares in his properties. It has been further stated that the 

OP-defendant  No.5,  aforementioned,  instituted  Title  Suit 

No.95/2000 for declaration of right, title, interest and for recovery of 

his share in movable properties,  cash amounts etc. of Late Jatin 

Das and injunction petition, being Misc.(J) Case No.31/2000, in the 

Court  of  the  Civil  Judge,  Senior  Division,  at  Tezpur  against  the 

petitioner- plaintiff and others. The said Misc.(J) Case No.31/2000 

stood dismissed on production of the forged Will. The OP-defendant 

No.5  also  filed  a  petition  for  grant  of  Succession  Certificate  in 

respect of his share in cash amount in bank in the name of Late 

Jatin Das, being Misc.(S/C) No.88/2000, which is presently pending 
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before this Court. On the other hand, Late Jatin Das during his life 

time, instituted Money Suit No.2/1993, in the Court of Munsiff at 

Tezpur. The signatures on plaint, Vakalatnama etc. and in Money 

Execution Case show that the signatures of the deceased are totally 

forged in the alleged Will, filed by the petitioner- plaintiff for grant of 

Probate in his favour. Hence, prayed to dismiss the petition of the 

petitioner-plaintiff. 

ISSUES : 

In view of the above pleadings of both the sides, one of 

my learned predecessors, framed the following issues : 

(1) Whether there is any cause of action for the suit ?

(2) Whether the petition for Probate is maintainable in     

 law ? 

(3) Whether  the  Will  alleged  to  have  been  executed  by 

deceased  Jatin  Das  is  forged  and  prepared  after  the 

death  of  Jatin  Das  and  is  liable  to  be  adjusted  as 

forged ? 

(4) Whether the petitioner is entitled to a Probate, as 

prayed for  ?

 

(5)  To  what  other  relief/reliefs,  if  any,  the  parties  are 

entitled ?

In order to prove the suit, the petitioner-plaintiff,  has 

examined three witnesses, while the OP-defendant, cross-examined 

them, at length, and exhibited as many as two documents. The OP-

defendant  has  examined  three  witnesses,  while  the  petitioner-

plaintiff  cross-examined  them,  at  length,  and  exhibited  three 

documents. 

It may pertinently be mentioned here that the scribe of 

the Will, in issue, Smt. Basanti Devi, by petition No.342 of 2001, 

presented, on 28-06-2001, supported by an affidavit,  alleged that 

the Will was executed by the petitioner-plaintiff posing himself to be 

Late Jatin Das and prayed that the said petition be accepted as her 
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statement, on oath, in respect of execution of a forged Will of Late 

Jatin Das, by impersonation. 

 I  have  heard  the  argument  advanced  by  Mr.Ashok 

Mahanta,  the  learned counsel  for  the  petitioner-plaintiff  and Mr. 

Heramba Kumar Sarmah, the learned Senior Counsel for the OP-

defendants. 

THE DECISION AND THE REASONS THEREOF
ISSUE NO. 3   :   

 The mode of proving a Will does not differ from the proof 

of  any other  document,  except  as to  the  special  requirements of 

attestations provided in Section 63 of  the Indian Succession Act, 

1925. The law is well settled that the onus lies on the propounder of 

the Will to the valid and due execution of the Will and all suspicious 

circumstances have to be removed from the mind of the Court by 

cogent and satisfactory evidence, oral and documentary. There is no 

legal impediment to an unregistered Will, being accepted, provided 

its execution and attestation, as required by law, are proved. 

According  to  PW-1,  Sri  Dipak  Kumar  Das,  the 

petitioner-plaintiff,  Late  Jatin  Das,  the  testator  by  Ext.1,  the 

unregistered Last Will, executed, on 10-01-2000, bequeathed all his 

movable and immovable properties in favour of  the above named 

heirs of Late Indra Kanta Das, his elder brother, who predeceased 

him (  Indra  Kt.  Das),  in  presence  of  four  attesting  witnesses,  of 

whom  PW-2  Sri  Damodar  Kayastha  is  presently  alive.  He  has 

further deposed that the said Will was executed by Late Jatin Das 

on  free  will  and  in  his  sound  mind  and  health,  without  any 

influence or coercion from anybody. He has further deposed that he 

was  appointed  as  the  sole  executor  of  the  said  Will.  He  has 

recognized Ext.1 (A) in Ext.1, as the signature of the testator Late 

Jatin Das.  In cross-examination,  he has,  inter-alia,  deposed that 

Ext.1, the Will was written by the petition-writer Smt. Basanti Devi, 

in the office of the Sub-Registrar, Dhekiajuli. The said scribe of the 

Will, Smt. Basanti Devi, has not been called as a witness in this 

proceeding.  He has deposed that  he does not  know why Basanti 

Devi is not cited as a witness in this suit. At the time of execution 
of the said Will, he was present, and Late Jatin Das told him 
that the said Smt. Basanti Devi wrote the Will. He has shown the 
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Will to his mother Smt. Lakhipriya Das and other members of the 

family, including brother Sri Jagadish Das and sister Smt. Surama 

Das. He has further deposed that a plot  of  land covered by Dag 

No.228,  of  PP No. 288,  under Dhekiajuli  Revenue Circle,  Mouza-

Majrowmari was mutated in the name of Smt. Kanaklata Das (DW-

1).  PW-2  Sri  Damodar  Kayastha,  one  of  the  attesting  witnesses, 

through  his  evidence  in-chief-on-affidavit  has  supported  the 

evidence  of  PW-1  and  recognized  Ext.1,  the  said  Will,  where 

Ext.1(A), the signature of Late Jatin Das and Ext.1(B), his signature. 

In cross-examination, he has, inter-alia, deposed that the petition 

writer Smt. Basanti Devi wrote the will, as stated by Late Jatin Das, 

in the Dhekiajuli  Sub-Registry Office.  The petitioner-plaintiff  took 

him to the said office. At the time of execution of the said Will, Late 

Jatin  Das  was  not  suffering  from  any  illness.  He  has  further 

deposed that   “ But it got written after the death of Jatin Das.” 

PW-3 Smt.  Surama Das,  daughter of  Late  Indra Kanta Das has, 

through  her  evidence-in–chief-on-affidavit,  besides  recognizing 

Ext.1, the said Will, and Ext.1(A) the signature of Late Jatin Das 

corroborated the evidence of  PW-1,  the petitioner-plaintiff,  but  in 

cross-examination,  she  has,  inter-alia,  deposed  that  she  did  not 

come to the office of the Sub-Registrar at the time of execution of 

the Will and that at the relevant time, she was at her home. She 

could not say who wrote the Will and who got it written at the time 

of execution of the Will. She did not see who put their signatures on 

the Will.  She filed a Succession case for the amount left  by Late 

Jatin Das, in his bank accounts in the Court and that case was 

disposed of, after trial, and in that case the Succession Certificate 

was issued, but subsequently, the same was revoked and the Court 

directed her to deposit back the amount withdrawn by her. 

DW-1 Smt. Kanaklata Das, the sister of Late Jatin Das, 

has, inter-alia, deposed that prior to his death, on 15-04-2000, Late 

Jatin Das was suffering from terminal diseases and in spite of his 

treatment in the South, he was not cured and ultimately died, in 

their residence, on 15-04-2000. After the death of Jatin Das, she 

has been in  possession  of  the  entire  landed property  which had 

fallen into his share, on which she has been cultivating every year 

enjoying the  fruits  of  such cultivation.  On or  about  06-10-2000, 

Ramani Bora (  since  dead),  the Gaonburah of  Majroumari  Gaon, 

told her at her residence that Dipak Das, the petitioner-plaintiff of 

this  case,  got  a  Will  written  by  one  Basanti  Devi,  a  resident  of 
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Majroumari, Kacharigaon, on 21-09-2000, giving the date of Will as 

10-01-2000, in the name of Jatin Das, who expired on 15-04-2000, 

posing  himself  as  Jatin  Das  and  that  Sri  Ramani  Bora, 

aforementioned, told Basanti Devi to inform the Court, in writing, 

about this  fact  and sent  his  son Dipen Bora along with Basanti 

Devi, on 27-06-2001, to Court as he was unwell from last few days. 

The said Dipak Das has now been using the said forged Will in this 

case to grab the properties of said Late Jatin Das. The said Ramani 

Bora, the Gaonburah expired about 4 years back and his son Dipen 

Bora has become the new Gaonburah in his place for the last two 

years and he has filed his affidavit  in this case. She has further 

deposed that the said Basanti Devi had sworn an affidavit, dated 

27-06-2001,  stating  the  facts  of  forgery  of  the  Will,  which  is 

exhibited  as  Ext.1  in  this  case  by  the  petitioner-plaintiff.  She 

requested Basanti Devi to come to the Court and depose in this case 

on the facts,  she knows about the matter,  but she told her that 

Dipak Das had threatened her with dire consequences, if she comes 

to the Court and depose in the case. She has further deposed that 

Dipen Bora, aforementioned, has filed his evidence on affidavit in 

this case. In cross-examination, Dipak Das, the petitioner –plaintiff 

has  stated  that  before  executing  the  Will,  Ext.1,  Jatin  Das  had 

discussion with all the members of his family, including his mother 

Lakhipriya  Das  about  his  desire  to  give  his  entire   property  to 

Dipak Kumar Das, the petitioner –plaintiff, by executing a Will, but 

it is pertinent to mention here that in her application made to this 

Court  for  grant  of  a  Succession Certificate,  vide  Misc.(S/C)  Case 

No.78/2000, she has stated that Jatin Das has not disposed of the 

money, which is the subject matter of the said Succession case by 

Will  to  any  person,  and  as  such,  the  money  against  which  the 

Succession Certificate is applied for in the said case has also been 

mentioned in the said Will. This goes to prove the forgery of the Will, 

Ext.1. In cross-examination, she has, inter-alia, deposed that Late 

Jatin  Das  was  lying  ill  from  the  month  of  January.  2000.  The 

property of Mahendra Das was equally divided amongst the heirs. 

She requested Basanti Devi to adduce her evidence on behalf of her, 

but the petitioner threatened to kill her. The signatures of Late Jatin 

Das in the Will were forged by the petitioner- plaintiff Sri Dipak Das, 

as it was executed after his death. She has filed a case in the police 

station against the petitioner –plaintiff Sri Dipak Das for preparing 

the forged Will. 
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DW-2  Sri  Dipen  Bora  has  supported  the  evidence  of 

DW-1 through his examination-in-chief on affidavit. He has deposed 

that, on 27-06-2001, he accompanied Basanti Devi to the Court and 

after writing a petition, through an advocate, got it  signed by an 

officer of the Court and filed it in Court along with another petition. 

He  has  further  deposed  that  in  the  last  week  of  March,  2010, 

Kanaklata Das took her to the house of Basanti Devi and requested 

her to come to Court to give in writing about the facts of forgery to 

which Basanti Devi told him that she was afraid to go to the Court 

as the petitioner-plaintiff threatened her with dire consequences, if 

she had come to the Court and give evidence in the matter. In cross-

examination, he has, inter-alia, deposed that on death of the father, 

on 16-12-2006, he became the Government Gaonburah, since 07-

04-2007. On a day, in the month of October, 2000, when his father 

was alive and he was sitting with him, Basanti Devi told his father 

that Dipak Das posing himself as Jatin Das got a Will executed. No 

case was filed at the police station. He came to the Court along with 

Kanaklata and Basanti together to file the affidavit, Ext.A. He denied 

the suggestion of the petitioner- plaintiff that keeping the contents 

of  Ext.A  in  darkness  of  Basanti  Devi,  Ext.A  was  prepared  in 

collusion.  

DW-3  Sri  Kamal  Kishore  Chandak,  Advocate,  Tezpur 

Bar  Association,  has,  inter-alia,  deposed that  on 20-07-2011,  he 

drafted Ext.A,  affidavit  at  the  instance of  Basanti  Devi  and after 

drafting, he read it over and explained to her and on admission of 

being correct, she put her signature thereon. He knew Basanti Devi 

since before. Ext.A(1) and A(2) are the signatures of Basanti Devi. 

Ext.  A(3)  is  his  signature  and  Ext.A(4)  is  the  signature  of  the 

Magistrate.  After  swearing  before  the  Magistrate,  he  filed  the 

affidavit  in  this  Court  in  connection  with  this  case.  In  cross-

examination,  he  has,  inter-alia,  deposed  that  he  obtained  the 

signatures Exts. A(1) and A(2) of Basanti Devi, in his presence, who 

is  known  to  him  personally.  Basanti  Devi  is  a  Deed  Writer  of 

Dhekiajuli Sub Registrar’s Office. Ext.A bears the date ‘ 27-06-2001’

On  close  scrutiny  of  the  evidence  of  both  sides,  on 

record, it appears that Jatin Das, the testator died, on 14-04-2000, 

after prolong illness, for which, he was treated within the State of 

Assam  and  outside  the  State  and  the  alleged  unregistered  Will, 

Ext.1, was executed, on 10-01-2000, in his name, in the office of the 
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Sub Registrar at Dhekiajuli, that is, about three months before his 

death. There is no dispute that the testator Late Jatin Das owned 

landed properties, vide Ext.2, copy of Jamabandi. However, so far 

the question of execution of Ext.1, the Will,  by Late Jatin Das is 

concerned,  there  is  no  medical  evidence  to  show  the  nature  of 

illness Late Jatin Das had suffered from, which led to his death, on 

14-04-2000, so as to enable this Court to ascertain the possibility of 

presence  of  Jatin  Das  in  the  Office  of  the  Sub-Registrar  at 

Dhekiajuli  on the  date of  alleged execution of  the aforesaid Will, 

Ext.1, and that Late Jatin Das was in sound health and mind to 

understand  the  contents  incorporated  therein.  There  is  no 

explanation on evidence as to why the said alleged Will, Ext.1, was 

not registered, though Late Jatin Das, the testator of the Will, the 

petitioner-plaintiff  Dipak  Kr.  Das  (PW-1)  and  Damodar  Kayastha 

( PW-2) and other attesting witnesses allegedly appeared in the office 

of the Sub Registrar, at Dhekiajuli for the purpose of executing the 

Will. It is hard to believe that after writing of the alleged Last Will,  

Ext.1, as per alleged wish of Late Jatin Das, the scribe Smt. Basanti 

Devi  read  over  the  contents  of  the  Will  to  the  sole  legatee,  the 

petitioner-plaintiff  and  the  attesting  witnesses,  including  the 

presently  surviving  PW-2,  in  view  of  non-examination  of  the 

competent witness, the said scribe of the Will Smt. Basanti Devi and 

when  she,  by  undisputed  petition  No.342/2001,  supported  by 

affidavit,  dated  27-06-2001,  stated  that  on  21-09-2000,  the 

petitioner-plaintiff  Dipak  Kr.  Das,  impersonated  himself  as  Jatin 

Das before  her  and requested her  to  prepare  a back dated Will, 

dated 10-01-2000, that is, after death of Jatin Das, on 14-04-2000. 

The  evidence  of  DW-3  Sri  Kamal  Kishore  Chandak  reveals  that 

Basanti Devi sworn an affidavit before the Executive Magistrate at 

Tezpur, on 27-06-2001, vide Ext.A, which contained the declaration 

that Sri Dipak Kumar Das prepared a Will on 21-09-2000 giving the 

back date, that is, 10-01-2000, impersonating himself as Jatin Das, 

son of Late Mahendra Koch/Das of village Majroumari, which she 

(Basanti Devi) had written on good faith, but later on, came to know 

that Jatin Das expired before execution of the said will, and further, 

that nobody signed on the Will, in her presence. On the other hand, 

the  petitioner  –  plaintiff  has  not  proved  the  signatures  by  a 

handwriting expert so as to enable this Court to form its opinion 

upon the point of genuineness of the purported signatures of Late 

Jatin Das on the alleged unregistered Will,  Ext.1,  apart from the 

above  oral  testimony  introducing  dispute,  as  a  whole,  on  the 
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authenticity  of  execution  of  the  document.  Therefore,  this  Court 

finds that there is no satisfactory evidence, oral and documentary, 

regarding mental capacity of Late Jatin Das and that he voluntarily, 

in exercise of free mind, executed the said unregistered Will, Ext.1. 

Further,  PW-3  Smt.  Surama  Das  admitted  that  she  filed  a 

Succession case for the amount of money left by Jatin Das in his 

bank account and the Succession Certificate issued in her favour 

was revoked and was directed to deposit back the amount, she had 

withdrawn  on  the  strength  of  the  Succession  Certificate, 

aforementioned,  by  the  Court  of  Additional  District  Judge,  FTC, 

Tezpur.  Therefore,  the  intention  conveyed  by  the  contents 

incorporated in the Will, Ext.1, has carried no significance in the 

context of the property allegedly conveyed thereby. 

Apart  from  the  above  suspicious  circumstances  that 

emerged from the evidence on record, the following circumstances of 

which judicial notice is taken of, also reinforces the above negative 

view of this Court.

 In Misc.(S/C) Case No. 78/2000, vide Ext.B, instituted, 

on the basis of petition dated 16-06-2000,  under Section 372 of the 

Indian Succession Act by Smt. Lakhipriya Das, wife of Late Indra 

Kanta  Das,  the  elder  brother  of  Late  Jatin  Das,  and  mother  of 

petitioner-plaintiff  (Sri  Dipak  Kr.  Das)  had  prayed  for  issuing  a 

Succession  Certificate  in  her  favour  in  respect  of  the  debts  and 

securities left by deceased Jatin Das, which stood dismissed, on 11-

12-2000, for her default. In para 4 of the said verified petition, it 

was mentioned  “that the deceased was unmarried and he died 
intestate after protracted illness, on 14-04-2000.” In para 10 of 

the said verified petition, it was mentioned “ that the deceased did 
not make any Will and no Letters of Administration or Probate 
of any Will in respect of the estate of the deceased has been 
taken or  applied for by anybody.”  Therefore,  these  averments 

made by Smt. Lakhipriya Das in  Misc.(S/C) Case No. 78/2000 have 

estopped her son, the petitioner-plaintiff, herein, to deny the same. 

Accordingly, it is held that the Will alleged to have been 

executed by deceased Jatin Das is a forged one and prepared after 

his death. 
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For  the  reasons,  set  forth  above,  this  Issue  No.3  is 

decided in the affirmative. 

ISS  UE NOS. 1,2,4, AND 5   : 

In view of my discussions, on evidence and finding on 

the above Issue No.3, holding that the Will in question, vide Ext.1, 

was not executed by deceased Jatin Das and that it was prepared 

after the death of said Jatin Das and thus, a forged one, I am of the 

humble opinion that the petitioner-plaintiff Sri Dipak Kumar Das is 

not entitled to a Probate on the Will, aforementioned, as prayed. 

Accordingly, the Issue Nos. 1,2,4 and 5 are answered in 

the negative. 

O  R  D  E  R

 In the result, the suit is dismissed on contest. 

The parties are to bear their own costs. 

Draw up the decree accordingly.

  

Given under my hand and seal of this Court, on this the 21st 

day of December, 2012, in the open Court. 

             ( A. BORTHAKUR )
                                          DISTRICT JUDGE 

         SONITPUR : TEZPUR
Typed to my dictation and 
corrected by me, and each
page bears my signature :

(A. BORTHAKUR)  
DISTRICT JUDGE,
SONITPUR :: TEZPUR
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Typed on dictation 
by me :

(J.K. Muru, Steno )



  
* * * * * 
*
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